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Submission to the Joint Oireachtas Committee on Justice, Defence and Equality in conjunction 

with members of the Joint Oireachtas Committee on Health & Children                                           

on the General Scheme of the Children & Family Relationships Bill 

February 2014 

Introduction 

Women's Aid is a leading national organisation that has been working in Ireland to stop domestic 

violence against women and children since 1974. In this time, the organisation has built up a huge body 

of experience and expertise on the issue, enabling us to best support women and share this knowledge 

with other agencies responding to women experiencing domestic violence. 

Aware that the current government was committed to review domestic violence legislation, in 2012 

Women’s Aid started to prepare for the review by commissioning legal research on a number of issues 

and gaps in legislation, which we had identified through our direct work with women experiencing 

domestic violence as well as through our contacts with a number of services and organisations that 

support them. These included issues in relation to the safety and welfare of children affected by 

domestic violence and therefore we include them in Section 1 which outlines our recommendations in 

relation to the General Scheme of the Children & Family Relationships Bill.   

We very much welcome the focus on the best interests of the child and the inclusion of the voice of the 

child in the Scheme.  We particularly welcome the inclusion under Head 32(4) of the requirement on the 

court to have regard to any family violence and its impact on the safety of the child and other family 

members. As the mother is generally the primary care-giver and most often the non-abusive parent, it is 

important that her safety is not compromised by an exclusive focus on the child’s best interests.  

However there are some issues within the Scheme where we have concerns and we outline these in 

Section 2.   

In relation to the recommendations listed in Section 1, Women’s Aid was fortunate to obtain the 

assistance of the Public Interest Law Alliance (PILA) pro bono scheme, which carried out excellent legal 

research for us on legislation and practice in other jurisdictions. Women’s Aid would like to acknowledge 
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this generous work by Lynne McDonagh B.L., Aoife Mooney B.L., Katie Dawson B.L, Michael Kinsley B.L., 

Elizabeth Mitrow, Solicitor.  

An internal working group then reviewed the research and, based on this and our on the ground 

expertise, developed recommendations for the review of the Domestic Violence Act and other relevant 

legislation. At times this paper quotes directly from the legal research report, however the conclusions 

and recommendations Women’s Aid arrived at and which follow, may or may not coincide with theirs. 

Our Work 

National Freephone Helpline 

Our National Freephone Helpline (1800 341 900) operates from 10am to 10pm, every day of the year 

(except Christmas day), and provides support and information to callers experiencing abuse from 

intimate partners. It is the only free, national, domestic violence Helpline with specialised trained staff 

and volunteers, accredited by The Helplines Association and with a Telephone Interpretation Service 

facility covering 170 languages for callers needing interpreting services. In 2012 the Women’s Aid 

National Freephone Helpline responded to 11,729 calls, which included 3,230 disclosures of direct child 

abuse and in 1,221 calls it was disclosed that children were present in the home where domestic 

violence took place.   

One to one support visits and Court Accompaniment 

We also provide face to face support visits and Court Accompaniment in the greater Dublin area. Court 

Accompaniment is a specific service providing support to the particular needs of women seeking legal 

redress in the Courts regarding violence by a current or former husband or partner. In 2012 Women’s 

Aid provided 508 support visits and 162 court accompaniments. 

 

Dolphin House Family Law Support and Referral Service  

Women’s Aid also operates the Dolphin House Family Law Support and Referral Service, in partnership 

with the Dublin 12 Domestic Violence Service and Inchicore Outreach Centre. This is a free and 

confidential drop in service for women who are experiencing abuse in a relationship, located in the 



 

 

P
a

g
e
3

 

Dublin District Family Law Court. In 2012, 239 support sessions were carried out by the Domestic 

Violence Support Workers. 

Training and Development 

Women’s Aid is a centre of excellence in training to statutory, voluntary and community organisations as 

they develop and maintain organizational responses to women and their children experiencing domestic 

violence.  Training participants include health and social care professionals, staff from community 

groups throughout Ireland and Women’s Aid National Freephone Helpline volunteers.   

Policy and Communications work 

The sum of the above contacts with women experiencing domestic violence and their supporters enable 

us to have a good picture of the issues that need addressing to improve systemic responses and we use 

that information in our policy and communication work. We provide relevant information and 

recommendations to government and other relevant agencies on the nature and prevalence of domestic 

violence, the barriers faced by women experiencing domestic violence and the gaps in existing 

legislation and systems. 

Statistical Context 

Domestic violence is a serious and pervasive issue in Ireland:  

• Women’s Aid research Making the Links found that nearly one in five women who has ever been 

in a relationships experience domestic abuse over the course of the lifetime.1 

• More recently the National Crime Council Research found that 1 in 7 women have experienced 

severely abusive behaviour of a physical, sexual or emotional nature from a partner at some 

time in their lives.2 

• The Women’s Aid National Freephone Helpline responds to over 11,000 calls annually3. 

• 196 women have died violently in Ireland since the beginning of 1996. In the 143 cases where 

perpetrators have been noted, 76 women (53%) were killed by their partner or ex-partner
4
. 

                                                             
1 Kelleher and Associates, (1995) Making the links, Women’s Aid, Dublin 
2 National Crime Council and Economic and Social Research Institute, 2005, Domestic Abuse of Women and Men: Report on the 
National Study of Domestic Abuse, The Stationery Office, Dublin. 
3 Women’s Aid Annual Statistics Report 2012 
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• In 2012, 12,655 orders under the Domestic Violence Act were applied for (Barring Orders, Safety 

Orders, Protection Orders and Interim Barring Orders), an increase of 19% from 2011.
5
 

• On one day, 6th November 2012  117 women and 152 children were accommodated in refuge6 

• On the same day, a further 420 women and 159 children received support from a domestic 

violence service 

• From 2000 to 2005 Gardaí have responded to 15-30 incidents of domestic violence a day (more 

recent figures are unfortunately not available). 

• In 2012 there were 3,033 applications by unmarried applicants for guardianship in the District 

Court, a 10% increase on the 2,761 applications in 2011.  Applications for custody (including 

custody & access) increased by 9% to 2,331 from 2,135 in 2011 while applications for access 

(only increased by 9% from 5,122 in 2011 to 5,609 in 2012. 1184 breaches of orders under the 

Domestic Violence Act were recorded. Out of the 909 cases finalised in the courts in 2010, only 

317 resulted in a conviction. 

Section 1 - Summary of recommendations 

Women’s Aid recommends a series of measures to address the issue of child welfare and safety in the 

context of domestic violence.  

1) A rebuttable presumption should be introduced, by which Custody and unsupervised Access with a 

child should not be granted to a parent who is a perpetrator of domestic violence unless the Court is 

wholly satisfied that the child would be safe from abuse while in the custody of or unsupervised 

access with such parent, including safe from emotional abuse caused by exposure to domestic 

violence.  

2) A mechanism to provide the Family Law Court with child welfare and safety assessments should be 

re-instated. 

3) A mechanism to allow children to have their voices heard in Family Law proceedings should be 

introduced, especially in cases of domestic violence. 

                                                                                                                                                                                                    
4 Women’s Aid Female Homicide Media Watch Statistics 1996 – 31st December 2013 
5 Court Services Annual Report 2012, www.courts.ie 
6 Safe Ireland A national one day count of women & children accessing Safe Ireland Domestic Violence Services 
2012 
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4) When granting any Barring Order, (including Emergency and Interim) the Court should consider the 

safety and well-being of any children of the relationship and take interim measures for their 

protection while Custody and Access proceedings are pending. 

5) Explore whether it would be possible to remove the property test for cohabitants applying for a 

Barring Order, at least in cases where it conflicts with the best interest of the child/ren of the family, 

and to explore whether the safety and welfare of the child should override property rights. 

Children related matters  

Issue:  when parents separate in the context of domestic violence, Access and Custody Orders are often 

made that do not take into account the impact of domestic violence on children and the risk of 

continuing abuse to both children and their mothers. This is compounded by a lack of expert child 

welfare and safety assessment to support and assist the Courts when making determinations regarding 

Custody and Access.  The voice of the child is very often absent from such proceedings. 

Recommendations:  

1) A rebuttable presumption should be introduced, by which Custody and unsupervised Access with a 

child should not be granted to a parent who is a perpetrator of domestic violence unless the Court is 

wholly satisfied that the child would be safe from abuse while in the custody of or unsupervised access 

with such parent, including safe from emotional abuse caused by exposure to domestic violence.  

2) A mechanism to provide the Family Law Court with child welfare and safety assessments should be 

re-instated. 

3) A mechanism to allow children to have their voice heard in Family Law proceedings should be 

introduced, especially in cases of domestic violence.  

4) When granting any Barring Order (including Emergency and Interim), the Court should consider the 

safety and well-being of any children of the relationship and take interim measures for their protection 

while Custody and Access proceedings are pending. 
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Rationale: 

The link between child abuse and domestic violence has been clearly established with domestic violence 

being a very common context in which child abuse takes place. It has also been found that the more 

severe the domestic violence, the more severe the abuse of children in the same context7. 

International research demonstrates both the co-occurrence of child abuse with domestic violence and 

the impact of domestic violence on the developmental needs and safety of children
8
. Moreover, 

exposure to domestic violence is recognised as a form of emotional abuse, with detrimental effects to 

children’s well-being, as acknowledged in Children First: National Guidance for the Protection and 

Welfare of Children. 

Domestic violence does not necessarily end with separation and in fact at times it can be escalated by 

separation. It is our experience that often the abuse of the mother and the children continues after 

separation, with Custody and Access arrangements made that disregard the impact of domestic violence 

on children and the risk of continuing direct abuse and/or exposure
9
. 

After separation, children may be directly abused or neglected by the perpetrator during the time spent 

with them. Children are also emotionally abused when forced to witness the abuse of their mother and 

by the undermining of the relationship and bond with their mother, which is critical to their healing10.  

Recent Irish research into post-separation child contact confirms the findings of international literature 

on this topic. This research found that: 

• there is a lack of understanding within the Family Law system that domestic abuse can and often 

does continue after separation 

                                                             
7 M. Hester et al., Making an Impact - Children and Domestic Violence: A Reader: 2nd edition, Jessica Kingsley Publishers, 
2007 
8   See for example Hogan, F. and O’Reilly M. (2007) Listening to children: Children’s stories of domestic violence. Office of the 
Minister for Children/Department of Health and Children. Dublin 
S. Holt et al, “The impact of exposure to domestic violence on children and young people: A review of the literature”, Child 
Abuse and Neglect 32 (2008) 797–810). 
The Australian Domestic & Family Violence Clearinghouse and The University of New South Wales for the Benevolent Society, 
The Impact of Domestic Violence on Children: A Literature Review, 2011 
9 Women’s Aid, Child Custody and Access in the context of Domestic Violence: Women’s Experiences and the Response of the 
Legal System”, 2003. 
10 See in particular Bancroft and Silverman, The Batterer as Parent: Addressing the Impact of Domestic Violence on Family 
Dynamics, 2002, Sage Publications 
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• the history of domestic abuse is often not identified when contact orders (Custody and Access) 

are  being decided on 

• even when domestic violence is identified, it is not considered relevant to the contact orders, 

leading to arrangements that the mothers and children participating in the research deemed 

inappropriate and unsafe11 

The research concludes by asserting “the need to recognise and embrace the relevance of domestic 

violence in child contact cases” and challenges the view that “post-separation contact with domestically 

abusive men upholds children’s rights and is in their best interest”.12 

Women’s Aid concurs with these conclusions and believes that exposure to domestic violence must be 

taken into account when determinations are being made regarding Custody, Access and Guardianship. 

Women’s Aid has commissioned legal research to see how this is approached in other jurisdictions. 

Two approaches were identified, one based on a rebuttable presumption of not granting unsupervised 

contact (including both custody and access) to perpetrators of domestic violence, the second of 

including domestic violence as a factor that the Courts must consider when making decisions on access 

and custody matters. 

For example, in New Zealand, if the Court is satisfied that a party to proceedings concerning the 

parenting and/or guardianship of a child (under 16 years) is a “violent party” and/or has perpetrated 

physical or sexual abuse on the other party to the proceedings (usually the child's mother) or on a child 

of the relationship or of the family (which includes step-children), the Court must not give that violent 

party day-to-day care of the child or unsupervised contact with the child unless the Court is fully 

satisfied that the children will be safe in the day-to-day care of or having unsupervised contact with that 

(violent) party13. 

If in such a proceeding the Court is not satisfied that an allegation of qualifying violence is proved, but 

nevertheless is satisfied from the evidence that there is a real risk to the safety of the child posed by the 

                                                             
11 Holt “A Case of Laying Down the Law: Post-Separation Child Contact and Domestic Abuse” Irish Journal of Family Law Vol. 
14 No.4 Winter 2011 
12 Ibidem page 94 
13 Section 60(3) of the New Zealand Care of Children Act 2004, as amended by the Care of Children Amendment Act, 2011 
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child having contact with the relevant party, the Court may make any order it deems fit in order to 

ensure the safety of the child vis-a-vis the party. 

The New Zealand Legislation also includes provisions to protect the non-abusive parent from abuse 

during access and change over14. 

Similarly in the United States a Model Code on Domestic and Family Violence (1994) has been prepared 

by the National Council of Juvenile and Family Court Judges. The Model Code has been widely 

implemented in State laws in the U.S. and includes a “rebuttable presumption that it is detrimental to 

the child and not in the best interest of the child to be placed in sole custody, joint legal custody, or joint 

physical custody with the perpetrator of family violence”(Section 401). 

This approach is the preferred one for Women’s Aid, as it acknowledges the risks that a violent party 

poses to children; both in terms of direct child abuse, and in terms of the emotional abuse suffered by 

children when exposed to the abuse of their primary carer. It would also fit with the current 

developments in both policy and legislation in relation to child protection, which increase reporting 

requirements of and response to child abuse. It would not make sense for a mother to have to report 

offences against the child to the Gardai or HSE and then to have the Family Law Court granting 

unsupervised access to the same child. 

Expert reports 

Another issue that has been identified is the lack of expert child welfare and safety assessment to 

support the Courts when making determinations regarding Custody and Access. This function used to be 

performed by the Probation and Welfare Service but has been discontinued. 

Women’s Aid believes that this has created a serious gap in the Family Law Court system, where 

potentially life-changing decisions are made without the benefit of vital information.  

Women’s Aid recommends that a system to provide the Family Law Court with child welfare and safety 

assessments should be re-instated and welcomes the Minister’s commitment in this regard. 

 

                                                             
14 See Section 51 of the Care of Children Act 2004 
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The voice of the child in Custody and Access proceedings 

The voice of the child is currently missing in Ireland in proceedings such as Custody, Access and 

Guardianship. 

Recent Irish research looking at the decision making process in child contact, specifically in cases where 

there is domestic violence, found that there is an “absence of a child-centered process that prioritises 

ascertaining the child’s view and wishes
15

”.  

The research found that only a minority of children were consulted in the decision regarding contact 

with their father and that “the overwhelming experience of those minority children was that their views 

were neither listened to nor taken seriously”
16

. 

Women’s Aid believes it is imperative that children are given an opportunity to have their voices heard 

in relation to these proceedings, according to the age and maturity of the child. This could happen 

through the appointment of a Guardian ad litem (GAL) who can represent the views and wishes of the 

child in legal matters. The provision of GAL is provided for in Section 28 of the Guardianship of Infants 

Act 1964 but this section has never been commenced. Strengthening the voice of the child in the Family 

Law Court would ensure greater protection of children’s rights as set out in the UN Convention on the 

Rights of the Child and the European Convention of Human Rights. 

While Women’s Aid understands the resource implications of this, we believe it should as a minimum be 

implemented where domestic violence is a factor of the parents’ relationship and/or where there is 

child abuse. 

Barring Orders and Children’s Safety and Welfare 

When a Court grants a Barring Order, it means that it has found, on the balance of probabilities, that 

there is a significant risk to the welfare and safety of the applicant. 

In the experience of Women’s Aid, when Barring Orders are granted to protect a woman from her 

abusive partner, there is often no assessment process looking at the safety and well-being of children of 

                                                             
15 Holt, S. Domestic Abuse and Child Contact: Positioning Children in the Decision-making process, Child Care in Practice, 
Vol.17, No.4, October 2011, pp 327-346 
16 Ibidem page 341 
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the relationship. For example in many cases the perpetrator may be barred from the house but still have 

unsupervised access to the children and use that access to continue abusing the children.  

As discussed above, domestic violence and child abuse often co-occur and exposing a child to domestic 

violence is in itself a form of emotional abuse. 

It is therefore essential that, when granting a Barring Order, the Court gives full consideration to any risk 

the perpetrator of violence may pose to any child of the relationship.  

Legal proceedings in relation to Custody and Access may take a long time, and during this period while 

the woman is protected by the Barring Order, the children may still be subjected to on-going abuse.  

Therefore Women’s Aid recommends that when granting a Barring Order the safety and wellbeing of 

any children should always be considered and, when appropriate, interim measures should be put in 

place to protect them from further abuse (including emotional abuse) while Custody and Access 

proceedings are finalised. 

Barring Order eligibility 

The issue: restricted eligibility for Barring Orders for unmarried cohabitants. 

Recommendations: 

6) To explore whether it would be possible to remove the property test for cohabitants applying for a 

Barring Order, at least in cases where it conflicts with the best interest of the child/ren of the family, 

and to explore whether the safety and welfare of the child should override property rights. 

Rationale: 

Currently a cohabitant wishing to apply for a Barring Order needs to meet 2 requirements: 

1) A duration of cohabitation requirement, by which the applicant must have lived with the 

respondent in an intimate and committed relationship for a period of at least six months in 

aggregate during the period of nine months immediately prior to the application for the Barring 

Order, and 
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2) A property test requirement, by which the applicant must have an equal or greater legal or 

beneficial interest in the property in question.  

This clearly creates problems for those parties who have been living together for a shorter time or who 

have a lesser interest in the property.  

It should be noted that the presence of children in the violent relationship has no bearing on the legal 

determination under the current statutory position with respect to the ownership aspect of the test to 

be applied. The legislation clearly states that the Court “shall not make a Barring Order” where the 

applicant has less of a legal or beneficial interest in the property in question. 

This is regrettable, as in certain cases in the absence of a Barring Order, women and children have no 

choice but to leave the home for their safety and seek protection with family, friends or in a refuge. This 

may be a very disruptive move. It may mean that children have to leave favourite possessions, friends 

and supports behind, that they may have to change schools, normal activities and routines. Women and 

children who are forced to leave their home may find that it takes a long time for them to secure a new 

accommodation (if they are eligible for private rented allowance) and that they face a further dilemma 

by being ‘stuck’ in emergency/transient accommodation for a long period, which can be very challenging 

for the woman and children. In certain extreme cases women and children may even find themselves 

homeless and living on the streets. 

Ideally property rights should not interfere with the safety of the injured party and with the safety 

and/or welfare of any children involved. 

Legal research carried out for Women’s Aid found a number of other jurisdictions where it is possible to 

exclude a violent party from the home, regardless of ownership or leasehold rights. In these 

jurisdictions, generally legislation does not differentiate between those who can apply for the equivalent 

of a Safety Order and those who can apply for the equivalent of a Barring Order. Once a person is 

deemed to fulfill the requirements in order to access domestic violence protection, they can be awarded 

any or all of the protections offered under the relevant legislation depending on the specific 

circumstances of the situation.  Generally in these pieces of legislation, it is expressly stated that any 

legal or beneficial interest that either party may have in the property in question will not be affected by 

any order made under the specific legislation. 
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While this approach is ideal, Women’s Aid is aware that constitutional constraints in Ireland may 

prevent such an approach here. However, it would be beneficial to explore whether it would be possible 

to remove the property test, at least in cases where it conflicts with the best interest of the child/ren of 

the family, or whether the safety and welfare of the child should override property rights. In this case it 

should be made explicit, that any legal or beneficial interest that either party may have in the property 

in question will not be affected by any order made under the Domestic Violence Act. 

Section 2: Concerns  

Unfortunately Women’s Aid was unable to give consideration at as deep level as we would wish to the 

General Scheme of the Children & Family Relationships Bill and its policy rationale because of time 

constraints.  As outlined earlier there are very significant positive developments outlined in the Scheme 

such as the focus on the best interests of the child and the inclusion of the voice of the child as well as 

the inclusion under Head 32(4) of the requirement on the court to have regard to any family violence 

and its impact on the safety of the child and other family members. However there are some issues 

within the Scheme which raise concerns.  

The proposed introduction of considerable additional rights and responsibilities to guardians than 

heretofore will require more robust protections for women and children affected by domestic violence.  

As can be seen from the statistics above in relation to increased applications for domestic violence 

orders and other family law matters, without additional resources it is difficult to see how the courts can 

give due consideration to the complex matters involved, especially without a robust family assessment 

scheme that fully takes into account the dynamics of domestic violence and its impact on its victims.  As 

the mother is generally the primary care-giver and most often the non-abusive parent, it is important 

that her safety is not compromised by an exclusive focus on the child’s best interests.  

We have a concern in relation to Head 36 (6), as power and control is a key issue within abusive 

relationships that this may lead to mothers having to revert to the court for a broad range of issues. For 

example, it is not unusual for us to hear of cases of domestic violence where married fathers will not 

consent to counselling for their children even where it is in the best interests of the child to do so, or 

who refuse to sign passports for children to go on school trips.  If abusive fathers are given these 
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additional rights such as where a child lives, goes to school etc., this will increase the range of methods 

whereby he can harass and control her.   

 

Another concern relates to Head 63 and enforcement orders and to mediation in general.  A lack of 

understanding of the dynamics of domestic violence may obscure the reason why custody or access was 

denied by a mother.  Women are often placed in difficult circumstances trying to protect their children, 

particularly in the absence of contact centres or supervised access.    A study undertaken by Women’s 

Aid over 10 years ago dealing with this issue contained the following case history: 

 R separated from her abusive partner.  They have 3 children, the youngest is a baby.  She agreed access 

with her ex-partner informally.  When R arrived to collect the children from the last access visit she found 

the baby locked in the car and her ex-partner drunk. 

In the intervening decade since this report was published nothing has changed and our 2012 Annual 

Report referred to children witnessing the abuse of their mother during access visits, children having 

nightmares and being upset after overnight access due to exposure to over 18+ films and abusive 

fathers using access visits to physically abuse the woman and her children.   

It is vitally important to understand that while alternative dispute resolution mechanisms such as 

mediation can play an important part in relation to disputes over custody and access they are highly 

inappropriate for use in relation to cases of domestic violence.   

28 February 2014 


