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Women's Aid welcomes the progress of this Bill and the collaborative work on same during 

Committee stage. While appreciating the commitment to enact the Bill as soon as possible, 

we believe that a few improvements can still be made and suggest the following 

amendments for report stage. 

 

Issues and Proposed Amendments 

 

Section 2 

• The offence of Distributing, publishing or threatening to distribute or publish intimate 

images without consent with intent to cause harm or being reckless as to whether harm is 

caused does not include recording or creating such images. 

• The original draft of this Bill included ‘records, distributes, or publishes’. The original Irish 

Law Commission report also recommended an offence including taking images without 

consent.  

• In Women's Aid's experience, women in abusive relationships are, at times, forced or 

coerced into having intimate images taken against their will. For example, the 

perpetrator may record the victim while she is being sexually abused or may blackmail or 

threaten her into taking self-images or allowing him to take intimate images. At other 

times images are taken without the woman's knowledge, for example through concealed 

cameras. 

• A woman has a right to not have intimate images taken/recorded without her consent 

regardless of whether they are distributed or not. Moreover, the perpetrator may not 

explicitly threaten her with distributing the images, but she may nonetheless be very 

concerned about the images existence and as to whether he may decide to use them 

against her at some stage. 

• It is critical that legislation in this field covers both the creation and/or distribution of 

intimate images. Experience from England and Wales has demonstrated that the 

different legal thresholds and provisions in separate offences relating to creation and 
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distribution has led to confusion among victims and criminal justice personnel. The 

English Law Commission is investigating this area at the moment, and looking to 

recommend a single framework, because of the difficulties of offences across different 

provisions. 

• To enact separate offences is to fail to learn the lessons from other jurisdictions.  

• It will also mean that the totality of the victim/survivor’s experience is not understood in 

criminal proceedings, e.g. sentencing. This is supported by the available empirical 

evidence.1 

• Women's Aid therefore suggest that creating intimate images without consent of the 

person depicted in them should be included in the offence in S2. 

 

Recommendation 1 

In S2. (1) add "creates" after "a person who" 

 

                                                           

1 Shattering Lives and Myths (McGlynn et al 2019). In a study of 125 victim-survivors, more than half of the UK 

victim-survivors in the study had experienced multiple forms of image-based sexual abuse (threats, taking, sharing), 

by the same perpetrator or by multiple perpetrators. Image-Based Sexual Abuse: a study on the causes and 

consequences of non-consensual nude or sexual imagery (Henry, McGlynn et al, 2020). The study of 75 victims across 

Australia, New Zealand and UK found overall two thirds of victim-survivors experienced more than one form of 

image-based sexual abuse. Indeed, across all participants, it was found that the most frequent form of image-based 

sexual abuse experienced was images being taken, shared and threatened without consent. These qualitative 

findings resonate with evidence from a survey of over 6,000 participants across the UK, New Zealand and Australia 

where 37% of victim-survivors of image-based sexual abuse had experienced nude or sexual images being taken and 

shared, as well as threats made to share. It is likely however, that these proportions are underestimates: victim-

survivors did not always know for certain whether images of them had been shared or even, in some cases, taken. 

For many, the image-based sexual abuse occurred in conjunction with, or alongside, multiple experiences of other 

forms of sexual violence, domestic violence, stalking and sexual harassment – both online and offline.  
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Definition  

• The definition of harm in the offence specifies that the offence "seriously interferes with 

the other person’s peace and privacy".  

• Ideally, this threshold to prove ‘interference’ would be removed entirely. However, if this 

is not possible Women's Aid believes that the word "seriously" will be a barrier to both 

reporting and prosecution. It is not clear what is the threshold over which a particular 

behaviour will be deemed to have seriously interfered with a person's peace or privacy 

and this wording may place the burden to prove so on the victim. 

• "Seriously" may also be difficult to prove if the offence comes to the attention of the 

Criminal Justice System after a time from its occurring. A person's resilience, ability to 

move on or simply disinclination to discuss the effects of the offence in detail may 

inadvertently become barriers to reporting and prosecuting. 

• Thresholds such as this have proven to be a significant disincentive to criminal justice 

personnel pursuing cases in England. While the threshold in English law is different 

(requirement to prove intention to cause distress), police express reluctance to take 

cases forward due to the additional burden of evidencing this threshold2. The same will 

apply in these cases with having to prove ‘serious’ interference.  

• It is also likely to inhibit women coming forward who often grapple with experiencing 

harm, but society minimising their experiences. A threshold such as ‘serious’ may well act 

as a real disincentive to those victims if they feel they have to ‘prove’ themselves and 

their experiences.  

• Experience from New Zealand demonstrates that requiring proof of victim harm is deeply 

problematic and also risks re-traumatising victims. While this provision does not require 

proof of actual harm, it comes close to doing so and in practice may be the approach of 

criminal justice personnel.  

                                                           
2 Shattering Lives & Myths. McGlynn et al 2019 
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• There should be no hierarchy of harms set out in the legislation as this fails to recognise 

the differing experiences of victims. What are the types of cases that would be seen as 

not ‘serious’? Is it clear that those victims did not suffer harm? Why do we not condemn 

all non-consensual distribution of private and intimate images?  

• The focus of this offence should be that the perpetrator has created/ 

published/distributed intimate images without consent, rather than on their impact on 

the victim, which may be hard to assess or prove.  

 

Recommendation 2 

Delete the word "seriously" from S 2. (2)(a) and S 2. (2)(b)  

 

Section 3. (1)(b) 

• For the same reasons discussed above, the word "seriously" should be deleted from this 

section too. 

 

Recommendation 3 

Delete the word "seriously" from S 3. (1)(b)  

 

Maximum Penalty  

• The maximum penalty for the offence under S3 is 12 months.  

• Women's Aid believes that even if the offence is committed without intent (or when it 

cannot be proven) there could be great harm caused when intimate images go viral, 

especially if the victim is identifiable or the images are commercialised.  

• Women's Aid believes that this offence should carry aggravating circumstances if the 

victim is identifiable or if the images are commercialised, unless it is clarified that in these 

2 circumstances S2 applies and not S3.  
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Recommendation 4 

a) Make it an aggravating factor for an offence under S3 that the victim is identifiable. 

b) Make it an aggravating factor for an offence under S3 that the intimate images are 

commercialised. 

c) In both Section 2 and 3, if intimate images taken/distributed/published without consent 

are commercialized, profits should be forfeited. 

 

Section 4 

 

• For reasons discussed above the word "seriously" should be deleted from this section 

too.  

• It needs also be noted that in cases of domestic violence, abusive partners may send 

messages or post communications on social platforms to or about their partner that may 

not seem to create "serious" interference with a person's peace and privacy outside the 

context of the abusive relationship.  

• The impact of the message or other communication may be huge on the victim, but its 

seriousness may not be apparent to others without her lived history of abuse. Moreover, 

intent already needs to be proven for this offence, it is important that it does not become 

the victim's responsibility to prove the serious effects of the offence on them.  

 

Recommendation 5 

Delete the word "seriously" from S 4. (2) 

 

Doxing 

• "Doxing" appears not to be dealt with in this Bill.  "Doxing" occurs when a person 

publishes the personal details (home address, phone number, social security numbers, 

banking details etc.) of an individual online, with the intent of harassing and/or causing 

distress, as well as creating a situation where the person may fear for their own safety or 
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the safety of their family/friends. This behaviour should be included as an aggravating 

factor within Section 5. 

 

Recommendation 6  

To add the following at the end of S4 

 

(4) Where, in proceedings for an offence under this section, the court 

is satisfied that the defendant intentionally, or recklessly, incited other 

to cause alarm, distress or harm to another person or incited others to 

persistently distribute or publish a threatening, false, indecent or 

obscene message to or about the other person, the court may take that 

 fact into account as an aggravating factor in determining any sentence 

to be imposed on the defendant for the offence. 

 

Section 12 

• The offence under S4 is not aggravated by relationship status. Abusive partners use 

offensive and threatening communications as part of the tactics of abuse. Women's Aid 

believe that intimate relationship should be an aggravating factor for all the offences in 

this Bill. 

 

Recommendation 7 

Amend S12 to include reference to offences under S4 as below 

 

12.  Section 40(5) of the Domestic Violence Act 2018 is amended by— 

(a) the insertion, in the definition of “relevant offence”, of the following paragraph 

after paragraph (a): 

“(aa) an offence under section 2, 3 or 4 of the Harassment, Harmful Communications and Related 

Offences Act 2020,” 
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Note on Section 9 Civil Restraint Orders 

• Women's Aid welcome the Minister's undertaking to review the measures relating to Civil 

orders in S9.  

• We believe that it is necessary to both expand restraining orders to the District Courts and 

also to ensure that the courts can compel a person or body corporate to take-down, delete 

and/or destroy any intimate images they possess.  

• We understand this review is not possible in the short time frame the Bill should be 

enacted, but we look forward to this work progressing early in 2021. 


