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Women's Aid submission to the Joint Oireachtas Committee on Justice 
and Equality on reform of the Family Law Courts  

 
March 2019 

 
Women's Aid has been following the Committee hearings on Family Law Courts reform with great interest. 
We have noticed that unfortunately the link between domestic abuse and Family law was not on the agenda 
and that there was no expert specifically representing domestic violence services and the views of women 
going through the Family Law Courts when separating from an abuser. 
 
As Family Law is one of the most pressing and critical issues for the women we work with, we would like to 
inform the Committee on the key issues faced by women with children going through the Family Law system 
when separating from abusive partners. 
 

1. Introduction  
Women's Aid is a leading national organisation that has been working in Ireland to stop domestic violence 
against women and children since 1974. In this time, the organisation has built up a huge body of experience 
and expertise on the issue, enabling us to best support women and share this knowledge with other agencies 
responding to women experiencing domestic violence. Our services and expertise are outlined below. 
 
National Freephone Helpline 
Our National Freephone Helpline (1800 341 900) operates 24 hours a day, seven days a week, and provides 
support and information to callers experiencing abuse from intimate partners.  
It is the only free, national, domestic violence Helpline with specialised trained staff and volunteers, accredited 
by The Helplines Association and with a Telephone Interpretation Service facility covering 170 languages for 
callers needing interpreting services.  
 
One to one support visits and Court Accompaniment 
We also provide face to face support visits and Court Accompaniment in the greater Dublin area. Court 
Accompaniment is a specific service providing support to the particular needs of women seeking legal redress 
in the Courts regarding violence by a current or former husband or partner.  
 
Dolphin House Family Law Support and Referral Service  
Women’s Aid also operates the Dolphin House Family Law Support and Referral Service, in partnership with 
Inchicore Outreach Centre. This is a free and confidential drop in service for women who are experiencing 
abuse in a relationship, located in the Dublin District Family Law Court. 
 
Training and Development 
Women’s Aid is a centre of excellence in training to statutory, voluntary and community organisations as they 
develop and maintain organizational responses to women and their children experiencing domestic violence.   
 
Policy and Communications work 
The sum of the above contacts with women experiencing domestic violence and their supporters enable us to 
have a good picture of the issues that need addressing to improve systemic responses and we use that 
information in our policy and communication work. We provide relevant information and  
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recommendations to government and other relevant agencies on the nature and prevalence of domestic 
violence, the barriers faced by women experiencing domestic violence and the gaps in existing 
legislation/systems. 

 
2. Statistical context 
The EU Fundamental Rights Agency1  survey on violence against women has found that in Ireland: 
 

 14% of women  have experienced physical violence by a partner (current or ex) 

 6% of women have experienced sexual violence by a partner (current or ex) 

 31% of women have experienced psychological violence by a partner (current or ex) 
 

3. Impact of domestic violence on children 
The link between child abuse and domestic violence has been clearly established with domestic violence 
being a very common context in which child abuse takes place.  
 
International research demonstrates both the co-occurrence of child abuse with domestic violence and the 
impact of domestic violence on the developmental needs and safety of children2. It has also been found that 
the more severe the domestic violence, the more severe the abuse of children in the same context3. 
 
Moreover, exposure to domestic violence is recognised as a form of emotional abuse, as acknowledged in 
Children First: National Guidance for the Protection and Welfare of Children. These guidelines recognise that 
being exposed to domestic violence is in itself a form of child abuse and is detrimental to the child’s 
emotional well-being, even when the child is not directly targeted by the perpetrator of violence.  
 
Children are often aware of the violence perpetrated against their mother either by witnessing it directly or 
by observing the aftermath of assaults. The 2014 FRA report on violence against women found that in 
Europe 73% of women who have experienced physical or sexual violence by a current or a previous partner 
indicate that their children have become aware of the violence4. 
 
 

4. Women's Aid data 
In 20175 

 there were 21,451 contacts with Women’s Aid Direct Services.  

 In these contacts 3,552 disclosures of child abuse were made. The abusive tactics used against 
children living with domestic violence in 2017 included: 
 

                                                 
1 European Union Agency for Fundamental Rights,  Violence Against Women: an EU-wide survey Main results, 2014 

2      See for example Hogan, F. and O’Reilly M. (2007) Listening to children: Children’s stories of domestic violence.  Office 

of the Minister for Children/Department of Health and Children. Dublin 
 S. Holt et al, “The impact of exposure to domestic violence on children and young people: A review of the literature”, 
Child Abuse and Neglect 32 (2008) 797–810). 
 The Australian Domestic & Family Violence Clearinghouse and The University of New South Wales for the Benevolent 
Society, The Impact of Domestic Violence on Children: A Literature Review, 2011 
 UNICEF Child Protection Section, Behind Closed Doors the Impact of domestic violence on children, 2006 
3 M. Hester et al., Making an Impact - Children and Domestic Violence: A Reader: 2nd edition, Jessica Kingsley 
Publishers, 2007 
4 European Union Agency for Fundamental Rights (FRA), 2014, Violence against women: an EU-wide survey Main 
results, page 134. No country specific data available. 
5 Women's Aid Impact report 2017  
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◦ Children witnessing verbal, physical and sexual abuse against their mother. 

◦ Children being physically hurt, pinched punched, locked in rooms. 

◦ Children being verbally abused, called names and shouted at. 

◦ Children and their mothers being threatened with murder - suicide 

◦ Children being sexually abused. 

◦ Children being emotionally abused, manipulated and used against their mother  

◦ The mother-child bond being deliberated targeted and broken by abusive fathers. 
 

 There were 428 disclosures from mothers that their ex-partners were using access visits to abuse 
them, often in front of their children. It was disclosed on 97 occasions that children were being 
directly physically, emotionally and/or sexually abused during access visits with their fathers 

 Women’s Aid face to face services supported over 600 women engaging with the legal system. We 
attended court 255 times with 134 women and we met with 510 women during 528 drop in visits at 
our Dolphin House service. In our court accompaniment service, 49% of cases were child related 
matters within the context of domestic violence. 
 

 

5. Domestic violence and Family Law Courts 
Unsafe access and custody arrangements after separation from an abuser has been a long term area of 
concern for Women's Aid6.  
 
Women regularly report to Women's Aid that in Family Courts there is little or patchy understanding of the 
dynamics of domestic violence and particularly of its impact on children and of the way abusive fathers  
continue their abuse and control through access. 
 
It is often erroneously assumed that since the parents are separating the abuse will cease or that it is an 
issue between the parents that has nothing to do with children. In fact not only domestic violence does not 
necessarily end with separation but at times separations escalates the abuse. 
 
Moreover, while in theory access to their parents should be the right of the child, in practice it is exercised 
as the right of the parents, in this context specifically of the abusive father. There is a pro-contact 
assumption that often trumps considerations regarding the risk to the children and their mothers, as well as 
sometimes the stated wishes of children not to be forced to go on access. 
 
As a result often Custody and Access ordered by the courts are dangerous and/or detrimental to the safety 
and the well-being of children and their mothers and allow the abuse to continue.  
 
Children may be directly abused or neglected by the perpetrator during the time spent with them. Children 
are also emotionally abused when forced to witness the abuse of their mother during change  
 
over and by the undermining of the relationship and bond with their mother, which is critical to their 
healing7. 

                                                 
6 Women’s Aid, Child Custody and Access in the context of Domestic Violence: Women’s Experiences and the Response 
of the Legal System”, 2003. 
7 See in particular Bancroft and Silverman, The Batterer as Parent: Addressing the Impact of Domestic Violence on 
Family Dynamics, 2002, Sage Publications.   For Irish research see S. Holt, A Case of Laying Down the Law: Post-Separation 
Child Contact and Domestic Abuse” Irish Journal of Family Law Vol. 14 No.4 Winter 2011 
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Women have reported repeatedly over many years that 

 Children are abused by the father during access, including physical, sexual, emotional abuse and 
neglect 

 Women and their families are abused physically, verbally and emotionally during change over or 
when they have to supervise access.  

 Abuser not collecting or returning the children on time, or not showing up at all for access 

 Non payment of Maintenance is used to continue financial abuse of the woman and children 

 Access is used to send threats to the mother through the children and to force contact with her 

 Children are manipulated to blame the mother for the separation or for the perpetrator been 
sanctioned, or to excuse for his violent behaviour.  

 Children are forced to go on access when they clearly do not want to go as they are in fear. While 
the child is forced to go to access, the abusive father is not forced to turn up, demonstrating that in 
practice is not the child who has a right to the relationship, but the abuser. 

 The impact on children includes stress, distressed when going and returning from access, living in 
fear, impact on school and ability to concentrate, feeling their mother cannot protect them 

 

In a recent consultation with Women's Aid in October 20188, women reported the following in relation to 
the Family Law Court process: 

 Their fears about the physical safety and the psychological well-being of their children are often not 
heard.  The safety of the women herself is not considered at all 

 Criminal behavior is not taken into account in the Family Law Court even when the abuser has been 
convicted of serious offences against the mother or a sibling of the child, such as assault or sexual 
assault, if the offence was not against the child for whom access is sought. This fails to acknowledge 
the impact of witnessing abuse against family members and the risk of further abuse 

 Similarly orders under the Domestic Violence Act are not taken into account as domestic violence  is 
considered a "separate issue"  

 Children are not heard and believed when they report abuse during access to Tusla 

 Some S32 reporters are not adequately trained, do not understand domestic violence and its impact 
on children, are easily manipulated by the abuser 

 Access is granted in cases where it puts the children and the mother at risk and exposes them to 
abuse. Most of the time the access is unsupervised, regardless of the level of danger posed by the 
abuser.  

 When supervised access is ordered, there are no facilities to support it, with the result that abused 
women or their family have to supervise access with the perpetrator, thus jeopardising their safety. 

 

 

                                                 
8 The consultation with 20 women was held as part of the Women’s Aid Sentencing Watch Project looking 
at the Criminal Justice System’s response to domestic violence. The report will be published in September 2019.  
Women were not specifically asked about Family Law,  however, issues relating to family law  spontaneously and 
consistently came up during the consultation, demonstrating this is a very critical issues for women. 
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6. The Istanbul Convention 
The Istanbul Convention, which Ireland has recently ratified, is quite clear that children who experience or 
witness domestic abuse suffer a negative impact and that domestic violence must be taken into 
consideration when deciding custody and access.  
Moreover the Convention requires that the safety of children and the non -abusive parent must be upheld in 
access and custody arrangements. 
 

Article 31 – Custody, visitation rights and safety  

1 Parties shall take the necessary legislative or other measures to ensure that, in the determination of 
custody and visitation rights of children, incidents of violence covered by the scope of this Convention 
are taken into account.  

2 Parties shall take the necessary legislative or other measures to ensure that the exercise of any 
visitation or custody rights does not jeopardise the rights and safety of the victim or children  

 
States that are parties to the Istanbul Convention will have to report on the procedures in place to meet the 
requirements of the above article. 
 

7. The Children & Family Relationships Act 2015 
The Children & Family Relationships Act 2015 introduced positive changes, in particular: 

 the focus on the best interests of the child and the inclusion of the views of the child  

 the requirement on the court to have regard to any family violence and its impact on the safety of 
the child and other family members when determining the best interest of the child  

According to the Act, in child related proceedings involving domestic violence the courts should  consider  
the safety of the child and the non-abusive members of the family, the impact of the violence on them,  the 
perpetrator’s risk to the child and his ability to care for the child. Moreover the voice of the child should be 
heard in the proceedings. 

Unfortunately our experience as outlined above is that often in practice the presumption that the child's 
best interest is served by having a relationship with both parents overrides the safety and welfare of 
children and their mothers.  

Women's Aid believes that the best interest of the child is a life free of domestic violence for themselves 
and their mothers and that legislation and practice should reflect this principle. 
 
The Children and Family Relationships Act was commenced in 2016. It is time to evaluate the impact of the 
Act for families separating in the context of the domestic violence and check if in practice it meets the 
requirements of Article 31 of the Istanbul Convention.  
 
In the meantime guidelines should be developed and applied to ensure the exercise of any access or custody 
rights does not jeopardise the rights and safety of the victim of domestic violence and their children. 
 

Recommendations: 

1)  That guidelines are developed for judges in Family Law to provide that Custody and unsupervised Access 
with a child should not be granted to a parent who is a perpetrator of domestic violence unless the Court is 
wholly satisfied that the child would be safe from abuse while in the custody of or unsupervised access with 
such parent, including safe from emotional abuse caused by exposure to domestic violence 
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2) That research is carried out on: 

 The number of cases in Family Law Courts where there  domestic violence is a factor  

 The impact of the CFR Act on  the safety of children and the non-abusive parent in child   custody and 
access  cases where there is  domestic violence 

 How domestic violence and its impact on children are  taken into account in practice when 
 determining the Best Interest of the Child  

 How the voice of the child is heard in such proceedings  

3) That training on the impact of domestic violence on children is provided to all Family Law practitioners, 
including S32 assessors and judges 

4) That a network of supervised contact centres is put in place, so as to provide realistic options to the court 
when it assesses that the perpetrator should not be unsupervised with the children. Staff in these centres 
needs to be trained on domestic violence and its impact on children. 

 
 

8. Interim Custody and Access orders and links with orders under the DV Act 
When a couple separates in a context of domestic violence it is vital that any interim orders made do not put 
the child or the non-abusive parent at risk. In our experience abusive fathers use courts proceedings to 
continue to abuse their ex-partners, and proceedings may be particularly protracted as delay tactics are 
deliberately used. 
 
It takes months or even years for orders to be finalised, particularly if reports are sought. In the meantime 
children and their mothers may be at risk of continuing abuse if interim orders are made that disregard the 
impact of domestic violence on the child and the non-abusive parent.  
 

Recommendations 

In interim child orders proceedings where domestic violence is alleged: 

a) The case should be fast-tracked 

b) The order should be stayed until the allegations of domestic violence are solved 

 

 
In certain cases when a couple is separating, an order under the Domestic Violence Act 2018 has already 
been granted. This means that the court has already found, on the balance of probabilities, that there is a 
significant risk to the welfare and safety of the applicant. As discussed above, domestic violence and child 
abuse often co-occur and exposing a child to domestic violence is in itself a form of emotional abuse.  

 

Recommendations 

a) When making interim Access and Custody orders in cases where an order under the Domestic Violence 
Act is already present, unsupervised Access or Custody should not be  granted to the perpetrator until the 
court is in a position to give full consideration to any risk the perpetrator of the violence may pose to the 
child, including emotional harm from exposure to domestic violence. 

b) Conversely when granting a Barring Order, the Court should consider the safety and well-being of any 
children of the relationship and take interim measures for their protection while Custody and Access 
proceedings are pending.  
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9. Court structure 
Women's Aid agrees with the analysis of the difficulties arising out of the current courts system, as 
presented by many of the witnesses to the Oireachtas committee hearings. This includes problems with 
heavy caseloads, long list and waiting times, inadequate and unsafe facilities, and judges lacking 
specialist expertise in family law. 
 
In the case of women experiencing domestic violence the problem of unsafe facilities is particularly 
significant, as many women are terrified of their abuser and nonetheless have to wait for hours in his 
proximity, which present the opportunity for the abuser to intimidate and threaten them into accepting 
arrangements that are not safe or fair. 
 
For women attending court in a context of domestic violence, privacy is also essential. At the moment 
there are not enough private and safe consultation / interview rooms. It is not acceptable that clients 
are interviewed in non-private spaces and where they could be intimidated by the other party. 
 
Since the enacting of the Children and Family Relations Act 2015 the voice of the child has been heard 
more often in relevant proceedings, but current facilities do not provide for a positive experience for 
children attending court where they can talk to the judge in an informal, safe and welcoming setting. 
 
To remedy this situation the establishment of specialised Family Law Courts has been suggested. 
Women's Aid in the main agrees with this suggestion, however such courts should specifically take into 
consideration and provide for parties who are survivors of domestic violence. Specifically we 
recommend: 

 

Recommendations 

1. That judges and professionals in such courts (including, S32 assessors, solicitors, court support 
staff) are trained on domestic abuse. This must cover coercive control, post-separation abuse, 
risk assessment and how children experience domestic abuse. Training should be co-delivered 
by specialists such as Women’s Aid.  

2. That Domestic violence services are co-located in such courts, as in the Dolphin House Family 
Law Court Support and Referral Service model 

3. That in all Guardianship, Access and Custody cases where domestic violence is present, the court 
should be provided with an expert assessment on the welfare of the child, the risk the abuser 
may pose in any arrangement that is being considered and the child's views. Such assessments 
should be done by trained assessors and be cost free. 

4. That the physical infrastructure of  the court, whether a new building or a renovated one, 
provides for the safety and privacy needs of women and children 

 

10. Legal Aid 
Legal Aid is essential for women escaping domestic violence, especially since many may have suffered 
financial abuse as part of the overall domestic violence and therefore may not have the ability to pay for 
legal advice and representation otherwise. However the following issues in accessing Legal Aid have 
been reported: 
 



 

 

P
ag

e8
 

 While the waiving of the €130 fee for women applying for Domestic Violence orders was very 
welcome, the fee remains for representation for Access, Custody and Maintenance hearings. 
Many women escaping domestic violence simply cannot afford this 

 Women are only entitled to one Legal Aid certificate per year which means that if a woman 
applies for a protection/safety or a barring order, and then subsequently needs legal 
representation for other family law related matters (e.g. maintenance or access hearings), she 
won’t be entitled to Legal Aid for a second time in the same year.  

 If the abuser also has no representation, the woman may end up being cross-examined by her 
abuser in court. This gives him plenty opportunity to continue threatening and abusing her 

 The income threshold is too low: the disposable income threshold of €18,000 means that 
women are often denied Legal Aid, but cannot afford to pay for private representation, and this 
restricts their access to justice in the family courts  

 Women who are applying for civil legal aid for representation for judicial separations or divorces 
are currently facing waiting lists of up to a year.  As a result they may embark in these critical 
proceedings without legal representation 

 Women who are being financially abused may not have full details of all the household finances 
including assets and properties being held in their name. The requirement to submit all this 
information as part of the Legal Aid assessment hampers women’s access to Legal Aid for 
separation and divorce proceedings. 
 

 

Recommendations 

a) Remove Legal Aid fee for child related proceedings  (such as Access, Custody and Maintenance,) 
involving domestic abuse  

b) Remove the one certificate per year rule 

c) Increase income threshold for Legal Aid 

d) Resource Legal Aid properly  to reduce waiting times 

e) Ban cross examination in the Family Law court by abusers.  

 

11. Alternative dispute resolution 
Women's Aid notes the discussion in the Oireachtas hearings on encouraging or possibly mandating 
mediation and other alternative dispute resolutions methods. 
 
Women’s Aid recognises the potential of mediation to positively resolve family disputes in cases where there 
is no domestic violence. However, where domestic violence is present, mediation is not appropriate.  It 
could put women at risk during the process and lead to unsafe and unfair outcomes for women and their 
children. This is due to the power imbalance between the parties and the fear and intimidation experienced 
by women subjected to domestic violence. 
 

Women's Aid is strongly of the opinion that mediation should be voluntary and should certainly not apply in 
cases of domestic violence. 

 
Moreover, Article 48.1 of the Istanbul Convention explicitly prohibits mandatory alternative dispute 
resolution processes for victims of domestic violence in both civil and criminal law 
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Article 48 – Prohibition of mandatory alternative dispute resolution processes or sentencing 
1 Parties shall take the necessary legislative or other measures to prohibit mandatory 
alternative dispute resolution processes, including mediation and conciliation, in relation to all 
forms of violence covered by scope of this Convention. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
End – 28 March 2019 


